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A Shelby County jury convicted the appellant, Eric B. Hall, of one (1) count of robbery and one (1)
count of theft of property over the value of $1,000". The tria court sentenced the appellant as a
Range I, Multiple Offender, to consecutive sentences of ten (10) years for robbery and eight (8)
yearsfor theft of property. On appeal, the appellant contendsthat: (1) the evidence is insufficient
to sustain hisconvictions; (2) thetrial court improperly charged the jurywith regard to the statutory
elements of robbery; and (3) the trial court imposed excessive sentences by ordering consecutive
sentencing. After a thorough review of the record before this Court, we hold that the evidence is
sufficient to sustain the jury’ s guilty verdict for theft of property over $1,000 and that conviction is
affirmed. Regardingtheappellant’ sconvictionfor robbery, however, the state presented i nsufficient
evidence that the requidte element of fear or violence was the mechanism by which the thet of
jewelry was accomplished. Therefore, the appellant’s conviction for robbery is reversed, and the
conviction for that offenseisdismissed. The caseisremanded for anew trial on theoffenseof theft
of property.?

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court isReversed in
Part; Dismissed in Part and Remanded for a New Trial

JERRY SMITH, J., delivered the opinion of the court, in which JAmes Curwoob WiTT, JR. J., and
RoBERT W. WEDEMEYER, J., joined.

Jeffery S. Gatstein, Memphis, Tennessee, attomey for the appellant, Eric Hall.

Paul G. Summers, Attorney General and Reporter, Kim R. Helper, Assistant Attorney General,
attorneys for the appellee, State of Tennessee.

Thisconviction relatesto the theft of the vehiclein which the defendant and hisaccomplice
fled the scene of the crime.

“This new trial would relate to the jewelry stolenfrom the victim.



OPINION
l.

OnAugust 14, 1997, the appellant entered Sam’ s Warehouse on Covington Pikein Memphis
and approached the section of the store where jewelry was sold. He took out a hammer, smashed
the glass jewelry cases with the hammer, snatched variousitems of jewelry from the cases and ran
away. As he ran towards the front door, Bonnie Holmes, an employee, stepped in the appellant’s
pathin order to prevent hisescape. However, the appellant raised the hammer asif tostrike Holmes,
so she moved out of hisway. The appellant then ran outside and jumped into the passenger side of
a pickup truck which was parked in front of the store. The truck, which was driven by an
accomplice, sped away, but subsequently cdlided with a fence surrounding a nearby apartment
complex. The appellant and his accomplice attempted to flee on foot, but were apprehended by
pursuing police officers.

Police officers recovered several pieces of jewelry from the vehicle and noticed that the
vehicle ssteering columnwasbroken. Theofficerslater learned that thetruck inwhichthe appellant
escaped had been reported stolen approximately one week prior to theincident. George Currie, the
owner of the vehide, testified at trial that the vehicle had an estimated property value of between
$3,000 and $3,500.

The appellant subseguently gave a statement to the police wherein he admitted taking the
jewelry from Sam’s Warehouse. In addition, the appellant stated to alaw enforcement officer that
he had been in possession of the pickup truck for several days and knew that it had been stolen.

Betty Bellora, asalesclerk working in the jewelry department at Sam’s, testified at trial that
she had been assisting a customer when she observed the appellant approach the jewelry counter.
Believing that the appellant was a customer, she turned to greet him, but was shocked when she
heard glass shattering and saw the appellant taking the jewelry. Bellora stated that the incident
“scared [her] to death” and that she was “hysterical.” However, she acknowledged that she was
facing in the opposite direction when the appellant began breaking the glass cases with the hammer.
When she turned around, the appellant did not ook at her, nor did he speak to her. Belloratestified
that the appellant made no threatening gestures towards her with the hammer.

Count One of theindictment charged the appellant with the theft of George Currie’ svehicle,
which had a value over $1,000. Under Count Two, the appellant was charged with robbery by
placing Betty Bellorain fear. The jury found the appellant guilty on both counts as charged in the
indictment. Thetrial court sentenced the appel lant asaRange 1, Multiple Offender, to consecutive
termsof ten (10) yearsfor robbery and eight (8) yearsfor theft. Fromhis convictions andsentences,
the appellant now brings this apped.

I.
The appellant asserts that the evidence presented at trial was insufficient to sustain his

convictionsfor robbery and theft of propety. He arguesthat the statefailed to present evidencethat
he had knowledge that the vehicle in whidh he escaped was stolen, and therefore, the evidence is
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insufficient to sustain his conviction for the theft of Currie’ svehicle. Furthermore, he aleges that
thereis no evidence in the record to support the jury’ sfinding that he took the jewelry from Sam’s
by the use of violence or by pladng the victim, Betty Bellora, in fear.

A.

When an appellant challenges the sufficiency of the evidence, this Court does not reweigh
or reevaluate the evidence. State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). A jury verdict
approved by thetrial judge accredits the state’ s withesses and resolves all conflicts in favor of the
state. Statev. Bigbee, 885 S.W.2d 797, 803 (Tenn. 1994); Statev. Harris 839 S.W.2d 54, 75 (Tenn.
1992).

On appeal, the state is entitled to the strongest legitimate view of the evidence and all
legitimate or reasonabl e inferences which may be drawvn therefrom. Statev. Bigbee, 885 SW.2d at
803; State v. Harris, 839 SW.2d at 75. This Court will not disturb a verdict of guilt due to the
sufficiency of the evidence unless the defendant demonstrates that the facts contained in the record
and the inferences which may be drawn therefrom are insufficient, as amatter of law, for arational
trier of fact to find the accused guilty beyond a reasonable doubt. State v. Brewer, 932 SW.2d 1,
19 (Tenn. Crim. App. 1996). Accordingly, it isthe appellate court’s duty to affirm the conviction
if the evidence, viewed under these standards, was sufficient for any rational trier of fact to have
found the essential elements of the offense beyond areasonabledoubt. Tenn.R. App. P. 13(e); State
v. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994).

B.

The appellant first challenges the sufficiency of the evidence for his conviction of theft of
property over $1,000. He claimsthat the state failed to present any evidence that he had knowledge
that the vehicle in which he and his accomplice escaped was stolen. He argues that, although the
steering column in the vehicle was broken, the steering column was broken on the left side. He
maintainsthat thereisno evidencein therecord that the appellant was abl e to see the broken steering
column; as aresult, he contends that the evidence is insufficient to support his conviction.

Theft of property is defined as knowingly obtaining or exercising control over the property
of another without the owner’ s effective consent and with the intent to deprive the owner of such
property. Tenn. Code Ann. § 39-14-103. George Currietestified at trial that he had reported his
1988 Dodge pickup truck stolen on August 8, 1997. Approximately one week later, he received
notice that hisvehicle had been recovered. Attrial, Currieidentified photos of the vehiclein which
the appellant escaped as the same vehid e that had been stolen. Currie stated that he had not given
anyonepermission to take hisvehicle and estimated that the truck had aval ue of between $3,000 and
$3,500.

The appellant argues that the state failed to present any evidence that he had knowledge that
the vehicle was stolen. However, Sergeant Harold Bruce of the Memphis Police Department
testified that the app el ant stated that he had possession of the truck for several days prior to August
14 and that he knew the vehicle had been stolen. Thus, the jury was presented with sufficient
evidence to rationally conclude that the appellant, with intent to deprive Currie of his vehicle,
knowingly obtained or exercised control over the vehicle without Currie’s effective consent. See
Tenn. Code Ann. 8 39-14-103. The evidence presented at trial was sufficient to sustain the
appellant’s conviction for theft of property over $1,000.

Thisissue is without merit.




C.

The appellant also contends that the evidence is insufficient to support his conviction for
robbery. Hearguesthat therewasno evidence presented at trial that hetook thejewelry from Sam’s
Warehouseeither by violence or by placing the victim, Betty Bellora, in fear. The appellant alleges
that because the state failed to prove the requisite element of violence or fear, his conviction for
robbery cannot be sustained. We must agree.

Robbery is defined as “the intentional or knowing theft of property from the person of
another by violence or putting the personin fear.” Tenn. Code Ann. § 39-13-401. The indictment
charged that the appellant “unlawfully, knowingly, and by putting Betty Bellorain fear, obtain[ed)]
from the person of Betty Bellora, jewelry . . .”® Thus, in order to establish that the appellant
committed arobbery, the state was required to show that the appellant committed atheft of property
by placing Betty Bellorain fear.

“[W]hether ataking is properly characterized as atheft or arobbery is contingent upon
whether and when . . . fear isimposed.” Statev. Owens, _ SW.3d ___ (Tenn. 2000). In Statev.
Thien Duc Le, 743 SW.2d 199, 201 (Tenn. Crim. App. 1987), this Court discussed the element of
“fear” as isnecessary to sustan acharge of robbery:

Thefear of bodily injury sufficient to support acharge of robbery may be aroused by

aword, or gesture, as where the victim is threatened with a gun or knife. Even a

dlight cause of fear or indirect language of athreatening character may be sufficient

to constitute intimidation, and the victim may be deemed to have been put in fear if

the transaction is attended with such circumstances of terror as in common

experience are likely to create an apprehension of danger and induce a man to part

with his property for the sake of his person.

(Quoting 77 C.J.S. Robbery, 8§ 16, p.460) (emphasis added). Thus for a theft of property to
constitute arobbery, the theft “must be the result of the force or fear or must have been facilitated
or made less difficult by the violence” Statev. Owens,  SW.3d at ___ (emphasis added).

In the present case, Belloratestified at trial that she had been assisting a customer when she
observed the appellant approach thejewelry counter. Shethought that the appellant wasacustomer,
but when she turned around to face him, she saw the appellant smashing the glassjewelry casesand
taking the jewelry. Bellora stated that she had been facing in the opposite direction when the
appellant began breaking the glass caseswith the hammer. Although Bellorastated that theincident
“scared [her] to death” and that she was “hysterical,” she acknowledged that the appellant did not
look at her, did not speak to her and made no threatening gestures towards her with the hammer.

After athorough review of the evidence presented at trial, we concludethat the state failed
to establish that the element of “fear” necessary to sustainthe appellant’ srobbery conviction induced
Ms. Bellorato part with the store’ s jewelry. The victim’s back was towards the appellant when he
approached the jewelry counter and began smashing the glass jewelry cases. When Belloraturned

3Since the state elected to charge that the theft was accomplished by putting Ms. Bellorain
fear, any threats directed at ms. Holmes when she attempted to stop the defendant cannot form the
basis of the robbery conviction.
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to face the appellant, he neither looked at her nor spoke to her. Moreover, thereis noevidencein
the record that the appélant ever threatened the victim in the process of taking the jewdry.

Although Belloratestified that shewasfrightened by theincident, her fear arose from merely
observing the appellant taking the property. The act of seizing the jewdry wasnot sufficient, inand
of itself, to create” an apprehension of danger” that would havelikelyinduced the victim to part with
the property for the sake of her person. See Statev. Thien Duc Le, 743 SW.2d at 201. Indeed, the
appellant had begun taking the jewelry prior to the victim'’ srealization of theimpendingtheft. The
statefailed to present evidencethat the theft of property was committed by placing thevictim, Betty
Bellora, in fear; therefore, the appellant’s conviction for robbery as alleged in Count Two of the
indictment must be reversed.

Neverthel ess, the evidenceisclearly sufficient to support aconviction forthe offense of theft
of property. SeeTenn. Code Ann. 8 39-14-103. However, thereisno proof in therecord beforethis
Court asto the value of the property taken.* The value of the property is an element of theoffense
of theft which must be proven by the state. See Tenn. Code Ann. § 39-14-105. Asaresult, Count
Two of theindictment isremanded tothetrial court for anew trial onthe offense of theft of property
for a determination as to the value of the property taken from the Sam’s Warehouse.

The appellant aso argues that the trial court erroneously charged the jury regarding the
statutory elementsof robbery. Because we must reverse the appellant’ s conviction for robbery due
toinsufficient evidence, thisissue has been rendered moot. 1n addition, the appellant challengesthe
trial court’ simposition of consecutive sentences. However, becausethiscaseisremanded for anew
trial on Count Two, thisissue is pretermitted.

V.

After thoroughly reviewing the record before this Court, we conclude that the evidence is
sufficient to sustain the appellant’ s conviction for theft of property over $1,000 as alleged in Count
One of the indictment. However, due tothe state’ sfailure to establish that the requisite element of
“fear” was the mechanism by which the theft was accomplished, the evidence is insufficient to
sustaintheappel lant’ sconvictionfor robbery in Count Two. Accordingly, theappellant’ sconviction
for robbery isreversed, and the case is remanded to the trial court for a new trial on the offense of
theft of property. Inall other respeds, the judgment of the trial court is affirmed.

JERRY L. SMITH, JUDGE

* Count Two of theindictment allegesthat thejewelry wasvalued over $1,000; however, the
indictment isnot evidence, and thereis no evidencein therecord before this Court supporting such
an allegation.
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